the miners usually drill the holes, put in the blasting powder,
set the charge and withdraw.  They will return after the area has
cleared (Tr. 36, 37).

Moritz also stated that at a safety meeting a few weeks
before this incident he mentioned there was no ventilation in
stope 806.  The safety man replied that the condition was caused
by the temperature of the outside air (Tr. 36, 37).

Discussion

At the close of the complainant's case respondent moved to
dismiss the complaint.  After considering the exhibits and the
evidence the judge dismissed the complaint.  The conclusion
reached was that the complainant had failed to offer any evidence
that he was engaged in an activity protected by the Act.

Complainant's claim against respondent rests on the
proposition that it was common practice to blast while the miner
remained in the stope.  He followed this practice and, after
being injured, he was fired (Tr. 32).

Faust's evidence develops facts that are safety related and
there may be some form of discrimination in the operator's
actions.  But Faust's actions were not an activity protected
under the Mine Safety Act.  Accordingly, his claim of discrimi-
nation should be dismissed.

Conclusions of Law

Upon the record and the factual determinations construed
most favorably to complainant, the following conclusions of law
are entered:

1.  The Commission has jurisdiction to hear and decide this
matter.

2.  Complainant failed to prove that he was engaged in an
activity protected by the Act.

3.  Complainant was not discharged, for engaging in any
activity protected by section 105(c) of the Act.

ORDER

Based on  the entire record and  the conclusions  of   law,
I  enter  the  following  order:

The complaint  of discrimination  filed   herein   is  dismissed
with prejudice.

orris
rative  Law Judge
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